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Problem of Bias in the Professions.  


Good afternoon.  My name is Claudia Center and I am a lawyer who represents people with psychiatric disabilities, particularly in the context of employment problems.  And of course I am speaking today to a room primarily filled with doctors, medical students, and other health care professionals, all of who inevitably provide care to people with psychiatric conditions.  And the reason I mention this is that today I’m going to try to talk a little bit about the places where civil rights law and medicine come together in the lives of people living with psychiatric conditions.  This intersection is at times a place of synergy and cooperation, at other times a place of conflict.  


I am also a professional who, like millions of Americans, including thousands of doctors and lawyers, herself lives with a chronic mental health condition, in my case a mood disorder.  And in both of our professions, the legal profession and the medical profession, disabilities of any kind – even those like mood and anxiety disorders which are plainly prevalent – are neither welcomed nor accommodated.  When biases are challenged, issues of public safety and wellbeing may be cited, or the specter of violence raised.  A judge in New York, refusing in a discrimination case to reinstate a physician’s license lost following a period of impairment caused by bipolar disorder, wrote that the authorities are “not required to play Russian roulette with the public health.”  


The inevitable results are quite serious.  Most doctors and lawyers choose not to disclose their health conditions, and pursue their work lives with the stress of a hidden disability.  This experience of constantly hiding and concealing tends to worsen mental health, and to deter preventative treatment.  The few who do disclose face the risk of discrimination from co-workers and superiors.  Indeed, physicians – and particularly female physicians – have a higher than expected rate of suicide:  it is thought that this is the result of stigma and bias in the profession coupled with ready access to the means for overdose.  


I know from my own work, which includes responding to the problems of workers with disabilities throughout California, that some health care employers can only see their employees’ disabilities as “medical” problems reflecting dysfunction and/or a need for medical intervention.  Some of the more harrowing stories I have heard, with the most extreme violations of privacy, are from people who work in hospitals and other health care settings.  Legal employers have their own problems, often seeming to believe that the requirements of nondiscrimination laws are for other, less important people.  

Given the nature of our professions, the continuing silence and stigma has a wide ripple effect beyond our own workplaces.  Discomfort with the idea of our colleagues having psychiatric conditions contributes to a stark “us” versus “them” mentality – “us” being the educated, nondisabled, perfectly functioning experts, and “them” being those “other” weird dysfunctional unpredictable irresponsible people who come to us with their problems when they are really messed up.  And, of course, people come to doctors and lawyers when they are in crisis – it is often the moment of crisis that we most often see, not the rest of life that happens after crises pass.  


Our biases erode our ability to provide relevant and respectful services to clients and patients with a range of psychiatric conditions and experiences.  Let me give a few quick examples.  Let’s say that we have a person who is having problems on the job because of their psychiatric disability who comes to a legal or medical professional.  A law student or lawyer conducting an intake who is deeply uncomfortable talking about mental health symptoms, feeling on some conscious or unconscious level that such symptoms are really embarrassing and should be contained and covered up by respectable people, might not ask the “embarrassing” questions needed to determine what problem the person actually faces.  Or, let’s imagine a medical student or doctor whose formative experience with mental health is a family member who spent her life in and out of psychiatric hospitals and who had trouble holding down a job or committed suicide.  That student or professional might assume, consciously or not, that the person will inevitably lose her job due to her condition, and hone his questions toward that perceived eventuality.  


Or, imagine someone like me as the student.  Those of us who openly live with mental health conditions are not immune from projecting our own experiences onto our clients.  We may think, consciously or not, Whoa, I know mental health, and this person is screwed up!  (We might use a different word there.)  Or, hey, I made it through, why can’t they?  Disability and mental health awareness is not only about bringing our own experiences to the table, but about having the imagination and respect to consider the range of human experience.  


The impact of bias is even wider when the actor is a judge – the high priests of our profession.  Deciding cases about the rights of people with psychiatric disabilities, judges write decisions that affect the rights of all, and their reasoning contributes to our collective understandings or mis-understandings.  Too often these decisions are based upon the jurist’s own assumptions and internal biases.  I’ll talk a little bit more about judges later.  


I would like to take a moment here to talk about the truly terrifying experience of attending professional school as a student with a psychiatric condition.  Think of this as a public service moment.  With every passing year, my ability to remember clearly the state of my mental health during college and law school is blissfully decreased, but I do know that for many of us with mental health conditions these are the worst years of our lives bar none.  There are so many factors that contribute to the awfulness that is professional school:  You are thrown into a competitive, “zero sum” game in the very starkest way possible, literally receiving grades that sum up your worth in a single letter.  There is little structure outside of classes, and little social support.  You often have little money, and are forced to rely upon whatever low-cost mental health care is available to you, for better or for worse.  (Some of my worst memories of disrespect are from my sessions with the campus psychiatrist back at my East Coast liberal arts college during the 1980s.)  Usually people attend graduate school when they are in their early 20s – these are the very years when symptoms tend to be at their highest, and when people’s experience and skill in managing symptoms are at their lowest.  People may not yet be diagnosed, may be misdiagnosed, and often have not yet figured out the best combination of tools to manage their conditions.  


Throughout this already traumatic time, each summer or semester brings another high-stakes appraisal:  Will I perform well?  Will I be awarded a fellowship?  Will I be offered a job?  What if they see me upset or crying?  What if I’m too depressed to show up?  What if I have to go to the therapist when I’m supposed to be working?  Will I get licensed if they find out I have a mental illness?  Will I have to release my mental health records?  I myself recall looking at the D.C. bar questionnaire in 1992, which directed that I list all of my mental health providers, and sign a release for all of my psychiatric records.  Should I lie, under penalty of perjury, to a profession that considers perjury a deadly sin?  Should I tell the truth?  And release all of my records?  I agonized.  My great luck in timing and history was that that was the year they changed the questionnaire, in response to calls for reform, and with the new form I did not have to provide the information.  


I want the students here to hear this:  Things will almost certainly get better, I promise.  Being older, being licensed, having a regular gig with all of the support and positive reinforcement a job can provide – all of these things make for a far, far better life.  And I want the “grown-ups” to try to remember.  It gets harder and harder to remember as we live “on the other side,” as fully formed professionals, but we must try to remember – and to acknowledge our moral obligation to imagine and work toward a different, more humane, and more disability-friendly way to train and license our new members.  

Medical Model versus Civil Rights.


Okay, public service section over.  I’d like to read a passage by Charlotte Perkins Gilman, from an essay she wrote in 1913 entitled, “Why I wrote the Yellow Wallpaper”:  

For many years I suffered from a severe and continuous nervous breakdown tending to melancholia – and beyond. During about the third year of this trouble I went, in devout faith and some faint stir of hope, to a noted specialist in nervous diseases, the best known in the country. This wise man put me to bed and applied the rest cure, to which a still-good physique responded so promptly that he concluded there was nothing much the matter with me, and sent me home with solemn advice to “live as domestic a life as far as possible,” to “have but two hours’ intellectual life a day,” and “never to touch pen, brush, or pencil again” as long as I lived. This was in 1887.

I went home and obeyed those directions for some three months, and came so near the borderline of utter mental ruin that I could see over.  Then, using the remnants of intelligence that remained, and helped by a wise friend, I cast the noted specialist's advice to the winds and went to work again – work, the normal life of every human being; work, in which is joy and growth and service, without which one is a pauper and a parasite –ultimately recovering some measure of power.


I love this passage.  Nearly 100 years ago, Gilman captured brilliantly the ideals of empowerment, inclusion, and civil rights that the disability and women’s rights movements continue to fight for today.  In the disability rights world, we talk about the “medical model” which has functioned to limit individuals – the belief that the disability experience may be reduced to a purely medical condition, and that the “answer” to the “problem” of disability is to follow the doctor’s orders.  There are analogous frames found in women’s history, in the history of race discrimination.  To do what the “man in charge” says, to comply with one’s proper role as a patient, as a woman.  To be “compliant.”  Not uppity.  And Gilman said, “No” to the medical model, and she took her own life back.  And that thirst for agency, self-determination – that is found at the root of the disability rights movement, at the root of the women’s rights movement, and within all of our society’s civil rights movements.  


A century after Gilman’s work, the United States Congress enacted the Americans with Disabilities Act.  Like Gilman, though far less poetically, Title I of the ADA acknowledges and defends something called a “qualified individual with a disability.”  Embedded in this statutory phrase is a challenge to all of the old concepts of persons with disabilities as dysfunctional, pathetic, worthless, unemployed, unreliable, dependent upon charity.  A person can have a disability and can also be qualified!  And persons with disabilities should be protected from unfair discrimination.  In the words of the ADA’s findings, “the Nation’s proper goals regarding individuals with disabilities are to assure equality of opportunity, full participation, independent living, and economic self-sufficiency for such individuals.”  So basic, civil rights.  

And, of course, the ADA incorporates something called “reasonable accommodation” – the idea that sometimes a workplace, or a business, or a governmental office needs to bend a little to fully include people with disabilities.  [As an aside, in my view, everyone should be entitled to “reasonable accommodation,” whether disabled or nondisabled – to me reasonable accommodation is simply meeting people half way – treating people and their needs with respect and consideration.]  “Reasonable accommodation” finds its roots in something we in the disability rights world calls the “social model” – the idea that the exclusion and isolation often experienced by people with disabilities are not caused primarily by the functional limitations of disability, nor by the successes or failures of medicine to ameliorate disability, but rather by the tangible and intangible barriers erected by society.  The ADA incorporates this social model by acknowledging and proscribing, and I’ll quote again from the findings, “various forms of discrimination, including outright intentional exclusion, the discriminatory effects of … barriers, overprotective rules and policies, failure to make modifications to existing facilities and practices, exclusionary qualification standards and criteria, segregation, and relegation to lesser … opportunities.”  


This vision of inclusion, of a civil rights model rather than a purely medical model, continues to be an ideal more than a reality.  Our judges, often older, male, white, a member of the “us,” not the “them,” tend to view disability only in the context of disability benefits, benefits for people who cannot work and where the legal battles turn on whether the applicant has submitted sufficient medical proof to demonstrate total and virtually unchanging incapacity.  (Of course, this sort of static image is not the reality of people’s lives, even people rightfully receiving disability benefits, but this is the frame that benefit programs impose.)  Judges often fail to comprehend the concept of a disability being changing, episodic, and responsive to the social and workplace environments.  Judges struggle to understand that a person with a psychiatric condition can be both “disabled” and “qualified.”  A person very functional must not be disabled.  A person describing severe symptoms must not be qualified.  As a result, many plaintiffs with psychiatric disabilities are kicked out of court on summary judgment.  A study conducted by the American Bar Association found that in ADA employment cases filed since 1992 and resulting in final case decisions (most on summary judgment), employers won 92 percent of the time; many of these negative outcomes were the result of judges ruling either that the plaintiff is not limited enough to be considered “disabled,” or is so limited that they are “unqualified.”  


There is a reason, in my opinion, that plaintiffs with psychiatric disabilities generally do better before juries – the lay people of our judicial system – than before judges.  There is a similar reason that people with psychiatric disabilities improve with participation in nonprofessional support groups, in which all aspects of mental health, medical and non-medical, are acknowledged and considered.  

Reconciling Medicine & Civil Rights?


So, where does medicine come in to play?  Does rejecting the “medical model” mean rejecting medicine?  Is medicine somehow essentially contrary to the civil rights of people with psychiatric conditions?  I don’t know if any of you have crossed paths with some of our mental health activists who absolutely reject the possibility of medicine or psychiatry having anything other than lies and poison to offer.  I am not in this camp.  I do not believe that medicine is essentially contrary to civil rights.  Indeed, for some people with psychiatric conditions, and I would include myself here, this is an historic time not only because of advances in civil rights, but due also to advances in diagnosis, treatment, and awareness of mental health conditions, and positive changes in the culture of medicine, all of which can work together to promote wellness and equality.  


I’ll start with the most visible example.  For many of us, one critical tool we choose to help maintain wellness is medications – medications that were not available 20 years ago.  I hesitate here.  So often medication is viewed as the literal magic pill that erases disability – some sort of an on-off switch.  Certainly pharmaceutical companies have a great interest in promoting this view.  Judges tend to engage in this sort of simplistic thinking.  In truth, the real life experience of psychiatric conditions cannot be reduced to “the search for the right med.”  No one tool can determine mental health.  But the new medications have made a great contribution to some of us, enabling us to better live meaningful, independent lives, and must be acknowledged.  


Better diagnosis and greater awareness of mental health conditions, which the medical world has sponsored and promoted, has made an important contribution, with the 1999 Surgeon General’s report being a primary example.  More and more people, including quote-unquote prominent members of our society, have disclosed their own psychiatric conditions.  I also hesitate on this point as well – at times increased awareness and diagnosis can tend to over-medicalize our basic human emotions, to reduce our life experiences to DSM numbers.  But with due resistance to such simplistic thinking, I believe that greater awareness lessens stigma and fear, and encourages the sort of honest living which reinforces mental health and wellness.  


Changes in medical culture, spurred in recent decades by HIV and breast cancer advocates, have also made a contribution.  Increasingly, patients are empowered to be the ultimate authority to make his or her health care choices.  Particularly for persons with psychiatric disabilities, who paradoxically are not always afforded these rights, empowerment and control over one’s health care fosters wellness.  As an aside, it is interesting to remember that the dialogue between people with disability and doctors has been going on a long time.  Charlotte Perkins Gilman’s renowned specialist, upon receiving and reading The Yellow Wallpaper, changed his approach to treating people with psychiatric conditions.  


Again, I hesitate to speak of patient empowerment.  The decades-long dialogue between patients and doctors seems to have done far too little to reform the experience of inpatient care.  My friends and colleagues who are hospitalized every few years because of their psychiatric conditions report hostility, disrespect, bureaucratic rules of conduct and misconduct, a system of punishment and reward, a refusal to listen, unnecessary deprivations of autonomy and choice, and additional features more analogous to being in prison than in a treatment setting.  They tell me, and it makes eminent sense to me, that these experiences are contrary to wellness, empowerment, and recovery.  One friend told me that her recent experience with a staff member during a hospitalization for depression made her consider more seriously the option of suicide.  There is something deeply wrong with such a system.  While I have no expertise to offer, I do know that seeing people with psychiatric conditions as ourselves, our co-workers, our friends and neighbors, and yes our patients and clients (who may be very ill today but who will likely recover and return to their more usual lives), can only help us imagine such reforms.  


Okay, back to synergy.  A very direct way that health care providers can support and advance the civil rights for their patients is providing assistance with reasonable accommodation.  Many people having employment problems due to their mental health conditions first come to their doctors and therapists for help.  Health care professionals are often the front line responders to these problems.

Let me spend a moment talking about reasonable accommodations for people with psychiatric disabilities.  I was told that the audience here would welcome a little ADA 101.  Reasonable accommodations are changes made to a job or a workplace to enable an employee to successfully perform the job’s essential functions while maintaining their health.  

Time off for therapy.

Leaves of absence.

Modified schedule – later schedule, part-time schedule.  (Versus essential functions.)

Tools to reduce distractions – dividers, headphones, white noise, etc.

Job restructuring.

Additional training.

Modified supervision.  (Versus change in supervisor)

Policy changes.

Education

Transfer to a vacant position.

Doctors and therapists, increasingly aware of the option of reasonable accommodation, are supporting their patients by providing them with information or referrals to organizations like ours, and by providing the “reasonable medical documentation” that employers may require.  

What is “reasonable medical documentation”?  According to the agencies that opine on these matters, “reasonable medical documentation” is a doctor’s note or letter providing enough information for the employer to confirm that the employee has a disability as defined by one of the applicable disability nondiscrimination laws, and that because of this disability needs a modification.  One side note regarding medical documentation:  notes supporting leaves of absence should always include a “return to work” date, even if the date is only an estimate or must be amended later.  Courts view indefinite leaves of absence with some suspicion.

This intervention helps people keep their jobs.  Employment provides a livelihood and can ensure access to critical health care.  More than that, employment offers the support and skills that people need to become engaged, independent members of the community.  In the words of Gilman, “work, the normal life of every human being; work, in which is joy and growth and service.”  

In short, for many of us, the advances in civil rights (and for women with mood disorders I would note not just disability rights but women’s rights – gender discrimination exacerbates depression) and the advances in medicine have worked in tandem to help us live richer, more satisfying lives.  And assuming you have also heard all of my many disclaimers and exclusions to this very positive conclusion, I will end my talk here, and take questions.  
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